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In Re Applications Of ) WT DOCKET NO. 96-41
)
) Fiie Nos.:
LIBERTY CABLE CO., INC. ) 708777 WNTT370
) 708778, 713296 WNTM210
For Private Operational Fixed ) 708779 WNTM385
Microwave Service Authorization ) 708780 WNTMS55
and Modifications ) 708781, 709426, 711937 WNTM212
) 709332 NEW
New York, New York ) 712203 WNTW782
) 712218 WNTYS584
) 712219 WNTY605
) 713295 WNTX889
— ) 713300 NEW
m Y 717325 NEW

To:  Administrative Law Judge Richard L. Sippel
BARTHOLDI CABLE CO.,, INC.’S
STATEMENT OF ERRATUM FOR THE RECORD
Bartholdi Cable Co., Inc., formally known as Liberty Cable Co., Inc. (“Liberty”), hereby
amends its Reply to the Opposition by Time Warner Cable of New York City (“Time Warner”)
to Liberty’s Motion to Delete Issue:

1. Footnote 6 of the Reply to the Opposition of Time Warner contains a
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typographical error: the New York State Commission on Cable Television (NYSCCT) issued an
Order to Show Cause in August 1994, not 1995.

2. The following statement in footnote 6 is not entirely correct: “Until the City had
initiated its rulemaking, which was only after Liberty initiated its federal litigation, the City
maintained that a franchise was both unnecessary and unavailable.” The words “both
unnecessary” must be deleted in order to make this sentence accurate.

3. The City initiated its rulemaking around February 1995, after Liberty initiated
litigation in December 1994. Liberty Cable Co.. Inc v City of New York, 60 F. 3d 961, 963
(2d Cir. 1995). To the extent that Liberty’s statement in footnote 6 may be construed to mean
that the City did not expressly articulate a franchise requirement for Liberty prior to February
1993, it is incorrect.

4. On July 6, 1994, Liberty wrote to the City of New York’s Department of
Information Technology and Telecommunications (“DOITT”) to inquire about the necessity for a
franchise. See Exhibit A. On July 22, 1994, DOITT informed Liberty of the opinion from the
City’s Law Department stating that “a ‘franchise’ from the City is not required to provide a
microwave transmission service unless such service uses cable or a similar closed transmission
path to connect (whether across City streets or only using private property -- see F.C.C. v. Beach
Communications, Inc., 113 S. Ct. 2096 (1993)) buildings which are not commonly owned,
controlled or managed.” See Exhibit B.

5. Based on this correspondence, the City apparently changed its position regarding
the necessity of a franchise for Non-Common Systems by the end of July 1994. However,

Liberty remains correct that no franchise procedure applicable to Liberty was then available and
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in fact no process became available until well after Liberty began its lawsuit.

Dated: New York, New York
May 8§, 1996

CONSTANTINE & PARTNERS

By: M_QJ%L
Robert L. Begleter

Eliot Spitzer
Yang Chen
909 Third Avenue
New York, New York 10022

- and -

WILEY, REIN & FIELDING
Robert L. Pettit
Michael K. Baker
Bryan N. Tramont

1776 K Street N.W.

Washington, D.C.

Attorneys for
Bartholdi Cable Company, Inc.
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FISCHBLEIN * BADILLO « WAQONEM « 1TZLEM™
SO8 THIRE AVENUE, NEW YOMK NY (QORE

L
July 6. 199¢ 0&4

MNr. Thomas J. Dunleavy

Daputy Commiosionss

Papartment of Ilnformaticn Technigelogy
& Telecommunicaticas

7% Park Place

New York, Mew York 10007

Re: Cgbla Talevisign Prenghise Raguirsranty
Doar N, Dunleavy: .

We rspresent Liberty Cable COmey, Inc. ( "Liberty?),
whieh has deen providing cable talevision servics tc oumsrous
buildings in New York City far the past sevazal ysars. Indeeod
Liberty providse tha only weaningful stition to the escablished B
:ab:.nrxnuwuion companies cperating the City, such as Time
RTDAT" .

Begauss Libarty does not utilize property owned the
City of New Yoxrk to de its cabis talevisiaxn gervics., t 25 4
hns Deen operating without a fraznochise or licanse from the City.
The City of New York Department of Televommunications and Energy
("OTE") has praviously orally aonfirmsd that L&bcrc& iz ot
regquired to Obtain any licsnse or franchise fzow the Gity, The
purposs of thig letter is to obtriz written confizrmation af this
orally stated popition. )

The iseua of whather a cabls televiaion system that does
not utilige the property of the City Ls requized to be licensed or
franchised hax bean formally addregsad 1?' the DTE. 'The DIE, in
rasponse to &n appliggtien for a cabls license from ths Russian
hmarican Broadcasting Oyutenm (TtRABS"), haa previously held that if

' Even mo, Liberty has only about 15,000 subecribsra
compared to Time Warmer'w 8§0,000.
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July 6, 1994
Page 2

a2 cable talevision system does anot utilize the ‘*inzlienables
proparty of the City, it was not to ba livenseq the DT
or to receive & franchise from the Clty. & aepy of the 2aRg
Tioense applicaticn and the response of the DTE iz attachad hexeto.

Iiilé;.bkéni zuuts. ufnrey dou&:wc ut:ig;i’.-g the inalienudle
. yroparty o ty for sithar publiec or ate 8. Uike
) the mg. Liberty transmits gable ttlw&liga servios naang eof
:L:‘ronve to vg.ricu1 ‘mltttmzy 3%3“0 8, y:n d%‘ﬁ? 80, -
068 not uge ¢ strests way oz © TP L} )
the ¢i to "31‘1‘3;: its cuhle television secvice. .gé',«.
televigsion servioe 4s mubsaguently carried cable from the
- rmicrowave antemna dirwotly to the building res ts, once again
' without the use of CLty property. . -

Libe hey re c.uu the Clty’'s wristten confirmetien
that, liks msm«o? ot naed 4 cable tslevision franchise

or license from the City to operats its dable televizion systiers so
long as Libevty doag not use the inxlisnable property of tha City
for the provision cf cable televisicn sarvice.

Thank you for your cdoperation.

O By b D A P e
N .

- .

REYi1ch
Inclosure

A1 1 1 Corini ©
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'DEPARTMENT OF INFORMATION TECHNOLOGY
AND TELECOMMUNICATIONS

75 Park Place, 6th Flooc
New York, N.Y. 10007

July 22, 1994

Raymond B. Harding, Esq.
Fischbein Badillo Wagner Itzler
909 Thixrd Avenue

New York, New York 10022

Re: Cable Television Franchise Requirements
Dear Mr. Hakding: . .

As I told you when we 3poke on July 12th and 19th, I raferred
your letter of July 6, 1994 to the Law Department for an
opinion. Attached is a copy of the response dated July 21, 1994,
which I received from Bruce Regal of the Corporation Coungel’s
office.

We are available to meet and discuss all aspects of cable
television franchise requirements at your convenience.

- l’-y’,:{o- Cram
A e,

Attachment ' i

c: Eileen E. Huggard, Esq.
David E. Bronston, Esq.
Aruce Regal, Esq.
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LAW DEPARTMENT

100 CHURCH STREET
NEW YORK, N.Y. 10007
Room 17

5“’ AED

July 21, 1994

Thomas Dunleavy )
Department of Information Technology
and Telecommunications

75 Park Place - 6th Floor
New York, New York
Dear Tom:

You have asked me to TeFiew a legal- issue raised in a-
letter, dated July &, 1994, which you received from a
representative of ﬂiberty Cable Company, Inc. (“Liberty"). The
question raised is whether a microwave video transmission service
such as Liberty requires a “franchise" (as that term is defined in
federal law) from tha City to operate. The answer, very briefly,
{s that such a "franchise" from the City is not required to provicde

a microwave transmission service unless such service usas cable or

a similar closed transmission path to connect (whether across City

streets or only using private property -— see P.C.C. v. Beach

Communications, Inc. 113 S. Ct. 2096 (1993)) buildings which are

not commonly owned, controlled or managed.
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I would be happy tg provide

Jasal analysis orf

request,

YOu with a pore completa

the issues underlying this_conclusion at vour

Sincerely,

e |

Bruce~Re
Assistant Corporation Counsal
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Certificate of Service

I hereby certify that on this 8th day of May, 1996, I
caused copies of the foregoing "Bartholdi Cable Co. Inc.’s
Statement of Erratum for the Record" to be served via
facsimile and first class mail, postage prepaid to the
following:

Joseph Weber, Esq.

Katherine Power, Esqg.

Mark Keam, Esq.

Enforcement Division

Wireless Telecommunications Bureau
2025 M st., N.W., Room 8308
Washington, D.C. 20554

Facsimile: (202) 418-2644

Christopher J. Harvie, Esqg.

James A. Kirkland, Esgq.

Christopher A. Holt, Esq.

Mintz Levin Cohn Ferris Glovsky & Popeo, P.C.
701 Pennsylvania Ave., Suite 900

Washington, D.C. 20004

Facsimile: (202) 434-7400

Arthur H. Harding, Esqg.

R. Bruce Beckner, Esdg.
Christopher G. Wood, Esq.
Fleischman and Walsh, L.L.P.
1400 Sixteenth St., N.W,.
Washington, D.C. 20036
Facsimile: {202) 745-0916

Administrative Law Judge*

Richard L. Sippel
Federal Communications Commission
2000 L st., N.W., Room 220
Washington, D.C. 20554

!

el & M( N

Diane L. Felker

* By hand delivery



